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RESUMO

Palavras-chave: Teoria do Consenso — Direito Penal — Direito Processual Penal —
Principio da Obrigatoriedade — Principio da Oportunidade — Transacao Penal -
Composic¢ao Civil dos Danos — Suspensdo Condicional do Processo.

A presente dissertacdo consiste em uma tentativa de demonstrar que no
Estado Democratico de Direito, férmula do atual momento histérico em que se vive, a
teoria do consenso permeia as relagdes intersubjetivas dos cidaddos. Nesse contexto, a
partir dos pensamentos de Beccaria, Rawls, Habermas, Roxin, dentre outros, busca-se
examinar, sob um prisma constitucional, a influéncia daquele ideal sobre a Justica
Penal, com a mitiga¢do do principio da obrigatoriedade e o fortalecimento do principio

da oportunidade, permitindo acordos entre as partes litigantes no Processo Penal.

O estudo contém uma breve panoramica sobre as possibilidades que no
direito estrangeiro, se oferecem a negocia¢do penal. Assim, fala-se sobre a plea
bargaining e a guilty plea do sistema americano e de seus similares na Alemanha, Italia
e Portugal.

A negociagdo penal como medida despenalizadora, objetiva ser uma
alternativa a prisdo, a qual, embora ainda preconizada como a solucdo dos males da
criminalidade, ja ndo ¢ mais assim aceita pela moderna doutrina penal. Para substitui-la
acha-se em pratica, atualmente, a possibilidade de uma Justica Penal negociada,
inaugurada no Brasil, pela Lei 9.099/95, aplicada a Justica Estadual, e reforgada pela
Lei 10.259/2001, a Federal.

A Lei 9.099/95 trouxe, como novidade, a possibilidade de Composicao Civil
dos Danos, na agao penal privada e na publica condicionada, como forma de extingao da
punibilidade, a Transacdo Penal e a Suspensao Condicional do Processo nas agdes
penais publicas e privadas. Todos esses institutos como medidas alternativas a pena

privativa da liberdade.



ABSTRACT

Key-words: Consensus Theory — Penal Law — Penal Procedure Law — Obligatoriness
Principle — Opportunity Principle — Penal Negotiating — Civil Damage Composition —

Conditional Interruption of the Lawsuit.

The current dissertation consists in an attempt of demonstrating that, in
the Democratic State of Right, model adopted in our country in this historical moment,
the consensus theorie permeate the inter-personal relations. In this context, starting from
the thoughts of Beccaria, Rawls, Habermas, Roxin, among others, we try to examine,
under a constitutional prism, the influence of this ideal over the Penal Law, with the
palliation of the obligatoriness principle and the reinforcement of the opportunity
principle, allowing agreement between the litigant parties in the Penal Procedural Law.

The study holds a short overview of the possibilities that, in foreign law,
are presented as an option to the penal negotiating. Thus, we discourse upon the plea-
bargaining and the guilty plea of the American system and its similarities in German,
Italy and Portugal.

The Penal Negotiating, as a measure of penalty extinction, intends to be
one alternative to imprisonment, which, although, still proclaimed as a solution of the
criminality iniquities, has just not been accepted by the modern doctrine anymore. To
substitute it, finds itself in practice, today, the option of the negotiated penal law,
inaugurated in Brazil by the Law 9099/95, and applied to the State Justice, reinforced by
the Law 10259/2001, to the Federal Justice.

The Law 9099/95 has brought, as novelty, the civil damage composition
possibility in private penal action and in conditioned public action, as a manner of
extinguishing the punishment, the penal negotiating and the conditional interruption of
the lawsuit in the publics and privates penal actions. Each one of these institutes means

to be alternatives to the restrictive liberty penalties.
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