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RESUMO

O presente trabalho apresenta questionamentos acerca da
desconsideracdo da personalidade juridica, remédio pridico no combate as

condutas abusivas, servindo de mecanismo ao credor da sociedade para penetrar
no patriménio do sécio. A desconsideracdo no Direito brasileiro agora encontra
egide no ordenamento juridico patrio, tanto nas relagdes de consumo, como nos
negocios no ambito do Direito Civil. Mostra-se, também, no presente trabalho, o
gue é a disregard doctrine, como funciona, quais seus efeitos, bem como a teoria
ultra vires interfere na sua aplicacéo, pois, por forca do Decreto n.° 3.708/19, a
sociedade Imitada responde pelos atos praticados em seu nome, mesmo em
havendo fraude. E forma de seguranca ao terceiro e também protecéio a propria
sociedade empresaria. A desconsideracdo nao pode ser declarada de oficio pelo
juiz; a palavra “pode” no nosso ordenamento ndo caracteriza faculdade, pois o
magistrado esta adstrito a forca do conjunto probatério para o livre
convencimento. Embora a desconsideracdo exista, no nosso direito moderno,
com aplicacdo eficaz, h4 divergéncia acerca do momento de se alcancar o sOcio
fraudador; ha os que defendem a participacdo do socio no processo de
conhecimento, e os defensores de que o sOcio, sem participar do conhecimento,
possa ser alcancado na execucdao. A segunda corrente, porém, no nNOSSO

entendimento, coaduna-se com as garantias constitucionais.

Palavras-chave: Personalidade — Desconsideracdo — Discricionario — Ultra Vires

- Devido Processo Legal — Existéncia — Responsabilidade — Processo de

Conhecimento — Processo de execugao.
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ABSTRACT

The present paper is shown as a vehicle in the conducting of some questionings
circa the disregard institute of juridical individuality, judicial resource more and

more effective in the combat of the practice of abusive behaviour in the business



field in the market, for it is the judicial mechanism the one by which the creditor of
society acquires the possibility of entering the partner's patrimony. As the
disregard of entrepreneurial law, in the field of modern law in Brazil, it is a reality
nowadays, this paper suggests not only to show a general and historical view of
Disregard Doctrine theory but also to discuss the reflections that such institute
offers. Inside a systematisation, it is shown what is disregard, how it works, its
effects as well as how the ultra vires theory interferes in its application, for in force
of decree 3.708/19, a limited society answers for the acts practised in their names,
even though the partner’s conduct is deceitful and leads to the damage of the legal
entity. This paper presents the disregard as a major form of security to community,
which acts in the field of commercial business, as well as the undertaker society
itself, placing itself also in the impossibility of ex officio institute be put into
practice, knowing that the verb "can” in the juridical ordinance (how it is shown in
the consumer’s defence code) doesn’t attribute to the magistrate the faculty of
acting , knowing that the discretional power concentrates itself in the character of
free persuasion , but united to the entirety of probatory force. It is also shown in
the present paper the divergence in the understanding circa the fact that the
fraudulent partner is reached, for there is the idea that the representative of the
undertaker society must have participated in the process of knowledge stage, as
well there are the defenders that the partner, without participating in the

knowledge, might be reached in the execution .

Words main: Personality — Disregard — Discretionism - Ultra vires - Due process

of law - Existence — Responsibility - Knowledgement process - Execution process



