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RESUMO

A presente dissertacdo tem por escopo estudar a motivagdo do ato administrativo enquanto
principio implicito na Constituicio Federal de 1988. Motivo e motivagdo dos atos
administrativos ndo se confundem. A motivacdo pode ser material ou formal. Interessa-nos a
motivagdo formal que deve ser clara, suficiente e congruente. Como a motivagao é obrigatoria
para todos os atos administrativos, a sua auséncia ou inadequacdo podera causar a nulidade
do ato administrativo. Ao motivar um ato administrativo a Administragdo elabora um discurso
juridico considerado racional quando razoavel, na perspectiva de Aarnio, com a influéncia dos
ensinamentos de Habermas e Alexy. Contemporaneamente, a Constitui¢do tem sido uma das
principais fontes do Direito Administrativo ao expressar principios e valores que norteiam a
atividade administrativa em conseqiiéncia do processo de constitucionalizagdo da
Administragdo Publica. O dever de motivar, encontra-se implicito na Carta Magna e decorre
do principio do Estado Democratico de Direito insculpido no art. 1° da Constitui¢do Federal.
Com a motivagdo ¢ possivel verificar se os demais principios que regem a Administragao
Publica estdo sendo observados. A obediéncia ao principio da motivacdo no processo
administrativo concretiza a cldusula do devido processo legal ao viabilizar a ampla defesa e o
contraditério. Como a motivagao ¢ um principio constitucional, o rol constante na Lei Federal
n® 9.784/99 ¢ meramente exemplificativo. A motivacao também desempenha importante papel
no controle dos atos administrativos ao possibilitar que o 6rgdo controlador tenha acesso aos
motivos de fato e de direito que levaram a edi¢do do ato administrativo, para entdo verificar a
sua adequacao ao ordenamento juridico.

Palavras-chaves: Motivacdo - ato administrativo — discurso juridico- principio constitucional

implicito — processo administrativo — controle.
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ABSTRACT

This dissertation has the scope to study the motivation of the administrative act as an implicit
principle of the Federal Constitution of 1988. Motive and motivation of the administrative act
should not be misunderstood, once motivation can be material or formal; our interest however
is the formal motivation, which must be enough clear and congruent. Due to the obligation of
the motivation for all administrative acts, its absence or its inadequation can cause invalidity
to such administrative acts. When administration motivates one of the administrative acts it
creates a legal discourse which is considered rational if reasonable, according to Aarnio under
the influence of the doctrine of Habermas and Alexy. Contemporary federal constitution has
been one of the main sources of administrative law when expressing principles and values
which orientate the administrative activity as a consequence of the constitutionalization
process into the public administration. The duty to motivate can be implicitly found in the
Federal Constitution and it results from the bases of the democratic national state of right
established in the Federal Constitution, Art. 1°. Through motivation it is possible to verify if
remaining principles which govern public administration are being observed. The submission
to the principle of the motivation in the administrative process makes concrete the rule of due
process of law in order to make possible a wide defense as well as the contradictory. Once the
motivation is a constitutional principle the list contained in the federal act n® 9.784/99 is
merely exemplification. Motivation also has an important role in the control of administrative
acts when it makes possible that the controlling institution have access to the legal and factual
motives which have justified the issue of the administrative acts, in order to verify its
adequation to the legal order.

Key-words: motivation — administrative act— legal discourse — implicit constitutional principle
— administrative process — control.





