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RESUMO

A Administracdo Publica brasileira foi objeto de profunda reformulacéo
na década de 90. Na ideologia dessas mudancas, propugnou-se a reducédo do
aparelho estatal, com a substituicio do modelo burocratico weberiano pela
administracdo gerencial. O Estado, outrora provedor de bens e servicos e
protagonista direto na atividade econbmica, vem cedendo espagco ao Estado
regulador, com funcdo de monitorar/corrigir os desacertos da iniciativa privada.
Nesse contexto surgiram as agéncias reguladoras, autarquias especiais, com maior
independéncia que as comuns e titulares de poder normativo. Examina-se, neste
estudo, o controle judicial dessas entidades, partindo da premissa de que, embora
no seu desenho institucional estejam menos sujeitas ao controle do préprio
Executivo, dada a flexibilidade gerencial da sua atuacao, tal contingéncia nédo chega
ao ponto de eliminar o amplo e irrestrito controle pelo Judiciario. Dentre as
atribuicdes dessas entidades, destacam-se fun¢bes quase-judiciais, singularidade
que, por si sO, ndo suprime esta clausula pétrea (principio da unidade de jurisdic&o).
Pesquisou-se a literatura juridica nacional e estrangeira, bem como a jurisprudéncia,
de modo a demonstrar as diversas matizes de apreensdo desse novel instituto. No
direito norte-americano, o controle judicial das agéncias é bastante mitigado, modelo
que se pretende adotar no Brasil, a revelia de principios consagrados no nosso
sistema juridico constitucional e legal, como os da legalidade, impessoalidade,
moralidade, publicidade, eficiéncia, motivacéo e razoabilidade. Ainda que titulares de
discricionariedade técnica na implementacdo de seus misteres, as agéncias tém
seus atos sujeitos ao crivo judicial, inclusive com vistas a aferir sua adequacao aos
objetivos propostos de concretizacdo das politicas publicas.

Palavras-chave: Agéncias Reguladoras; Controle Judicial; Poder Normativo; Principio da

Unidade de Jurisdicdo.



ABSTRACT

Brazilian Public Administration was deeply reorganized in the 90’s. According
to the ideology of these changes, it was defended the reduction of state-owned system, with
the substitution of Weber’s bureaucratic model by the managerial administration. The State,
formerly provider of possessions and services and direct protagonist for the economic
activity, has given space up to the regulation State, aimming to monitor/correct the private
initiative mistakes. In this context, it came out the regulating agencies, special absolute
sovereignty with greater independence than the ordinary ones and holders of regulation
power. It's analysed, in this study, the judicial control of these entities, based on the premise
that, although in their institutional figure they are less subject to the control of the own
Executive, because of the managerial flexibility of their action, such possibility doesn't take
away the wide and unrestricted control by the Judiciary. Among the attributions of these
entities, it's pointed out the nearly-judicial functions, singularity that, by itself, doesn’t
suppress this rocky clause (jurisdiction unity principle). It was researched the foreign and
national juridical literature, as well as jurisprudence, so that it could demonstrate the several
nuances of grasp of this new institute. In North-American Law, judicial control of agencies is
very mitigated, model that is intended to be adopted in Brazil, without the approval of
principles devoted to our constitutional and legal juridical system, such as the ones of
legality, impersonality, morality, publicity, efficiency, motivation and reasonableness. Even
being holders of technical discretionarility in the implement of their needs, agencies have
their acts subject to judicial riddle, inclusively with a view to compare their adjustment to the

suggested objectives of public policy realization.

Key-words: Regulation Agencies; Judicial Control; Regulation Power; Jurisdiction Unity

Principle.
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