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RESUMO

A organizacao juridica da familia contemporanea, na maior parte dos
paises ocidentais, foi feita a partir da estrutura do Codigo Civil francés de 1804,
conhecido também como codigo napolebnico. A referéncia de organizacdo dessa
familia juridicamente instituida € a familia romana, que lancou suas bases e
modelo de organizacao patriarcal para todo o ocidente. No Brasil, a lei referencial
do modelo de familia é de 1916, aprovado apds mais de 16 anos de discussao,
instituindo-se, entdo o chamado Codigo Civil brasileiro. A partir da Revolucao
Industrial, com a redivisdo sexual do trabalho, 0 movimento feminista e o declinio
da ideologia patriarcal, os paradigmas norteadores da familia comecaram a
mudar. Ela deixou de ser apenas um nucleo econdémico e de reproducao para ser
espaco de companheirismo, camaradagem e livre expressdo do amor e do afeto.
A Constituicdo de 1988, refletindo essas mudancas, fez um grande avanco
legislativo no Direito de Familia, a partir de trés eixos basicos: homens e mulheres
sao iguais perante a lei (art. 5°, 1); o Estado passa a reconhecer outras formas de
familia além daquela constituida pelo casamento (art. 226); ficaram proibidas as
discriminacdes entre filhos havidos dentro e fora do casamento. Elas traduzem,
principalmente, outras concepc¢cfes morais e novas formas de relacionamentos
sexuais. A protecdo do Estado a outras formas de familia e de filiacdo e a
igualizacdo dos géneros significam, teoricamente, o rompimento com uma moral
sexual que nao tem mais espaco com o declinio do patriarcalismo. Absorver
integralmente esses novos principios constitucionais significa romper com uma
moral sexual instituida e institucionalizada, que ndo deveria mais determinar as
relacbes como atualmente ainda procura determinar. O texto constitucional de
1988 néo tratou da uniao civil entre homossexuais, mesmo tratando do respeito a
diversidade étnica, racial, religiosa e sexual. Constitucionalmente, ndo é permitida
a unido estavel entre pessoas do mesmo sexo. Mas nada ha em relacdo a uniao
civil. Conceber a homossexualidade como construgdo social significa postular
que a identificacdo de alguém ou a qualificacdo de seus atos sob uma ou outra
orientacdo sexual s6 tem sentido & medida que, num certo contexto histérico
cultural, houver a institucionalizacdo de papéis e de praticas préprias para cada
um dos sexos, onde a atracdo pelo sexo oposto ou pelo mesmo sexo seja
considerada um elemento relevante, capaz até mesmo de impor diferencas de
tratamento entre os individuos. Nesta perspectiva, relativiza-se a condicdo homo
ou heterossexual como critério de distincdo, uma vez que em outras culturas tal
caracteristica pode ser irrelevante ou assumir conotagdes diversas.
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ABSTRACT

The juridical organization of the contemporary family, in most western countries,
was built from the structure of the French Civil Code of 1804, also known as the
Napoleonic code. The reference of organization to that juridically instituted family
is the Roman family, which threw its bases and model of patriarchal organization
over the whole Occident. In Brazil, the reference law of the family model is from
1916, approved after more than 16 years of discussion, which instituted, then the
called Brazilian Civil Code. From the Industrial Revolution on, with the new sexual
division of work, the feminist movement and the decline of the patriarchal ideology,
the paradigms to orientate the family began to change. It stopped being just an
economical and reproductive nucleus to become place of companionship,
solidarity, and free expression of love and affection. The Constitution of 1988,
reflecting those changes, had a great legislative advance in family law, from three
basic axes: men and women are even before the law (article. 5th, 1); the state
begins to recognize other family forms besides the ones constituted by marriage
(article. 226); the discriminations among children born inside or out of the marriage
were forbidden. They translate, mainly, other moral conceptions and new ways of
sexual relationship. The protection from the state to other family forms and filiation
and the similarity of genders mean, theoretically, the break with sexual morals
which due to the decline of patriarchalism, do not have a place anymore. To
absorb completely those new constitutional principles means to break with a
sexual moral instituted and institutionalized, that should not determine the
relationships as it still tries to do. The constitutional text from 1988 did not treat of
the civil union among homossexuals, even having treated of respect to ethnic,
racial, religions and sexual diversity. Constitutionally, the stable union is not
allowed among people of the same sex. But there is nothing about the civil union.
To conceive the homossexuality as a social construction means to postulate that
someone’s identification or the qualification of his acts under any other sexual
orientation only makes sense whether, in a specific historic-cultural context, there
is the institucionalization of the roles and of particular pratices for each sex, where
the attraction for the opposite sex or for the same sex is considered a relevant
element, capable even to impose differences of treatment among the individuals.
In this perspective, the condition of homossexual or heterosexual becomes relative
as a distinction criterion, even that in other cultures such characteristic can be
irrelevant or take several connotations.
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